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KING, CJ., FOR THE COURT:

1. On September 25, 2000, the Neshoba County Department of Human Services(DHS) obtained
custody of the minor child H.G. under an emergency order from the Neshoba County Y outh Court. On

September 27, 2000, a temporary custody order was issued by the Y outh Court of Neshoba County



which placed custody of the child with the Neshoba County Department of Human Services, pending a
hearing.

12. Jerry and Barbara Jackson,who contracted with DHS to serve as foster parents, volunteered to
serve asfoster parentsto H.G.

13.  InJanuary 2002, Kimberly Hodge, an employee of the Department of Human Services, serving as
homemaker to the Jacksons, filed a petition for the adoptionof H.G. in the Lauderdae County Chancery
Court. On August 14, 2003, the Lauderdale County Chancery Court heard the Hodges petition for
adoption. The court terminated the parentd rights of the birth parents, and smultaneoudy approved the
adoption of H G. by the Hodges.

4.  OnAugust 25, 2003, DHSfiled its motion for reconsideration of the Lauderdae County Chancery
Court adoption decree or, dternatively, to stay the judgment pending apped. On August 29, 2003, the
Jacksons filed amotionto intervene so that they might seek to adopt H. G. The chancery court denied the
motionfor intervention. OnFebruary 2004, Chancel lor Springer recused hersdf. Judge Jerry Mason heard
the motion for reconsderation via audio tape and summarily denied the motion.

5. Aggrieved by the chancery court’s decision the Jacksons and the State of Missssippi apped the
decison citing as the error the following:

l. The Lauderda e Chancery Court lacked jurisdiction in light of the Neshoba County Y outh
Court’ s prior and ongoing proceeding regarding H.G.

. The Lauderdale Chancery Court committed reversible error in ruling contrary to the
recommendations of the guardian ad litem while faling to lis and address the guardian’s
qudifications and recommendations.

[1l.  The court’s cumulative errors of rewarding the unethical behavior of the Hodges and
smultaneoudy terminating parental rightsand granting the adopti onresultedinaproceeding
that was not in the best interest of H.G.



IV.  Wasthe gpplication of the Jacksons for intervention timely?

V. Isit againg the public policy of the State of Missssippi and inequitable for a child to be
adopted over the objectionof the DHS during the pendency of parentd rights termination
proceedings, where proposed adopting parents have used their postion with the DHSin
violation of DHS to be in a position to adopt a child, where the competing interests of
foster parents are not represented due to the foster parents honoring their agreement with
DHS?

T6. This Court on its own motion remanded this case to the chancery court, and directed that it
provide written findings asto itsreasons for not accepting the recommendations of the guardian ad litem.
This Court has those findings, and will proceed to the merits of this case. This Court finds no merit in the
issuesraised, and therefore affirms the decision of the Lauderdae County Chancery Court .

FACTS
17. The minor child, H.G., was born on September 21, 2000, in Neshoba County. At H. G.’s
birth, her mother tested positive for the presence of cocaine and barbituratesin her system. Based upon
that positive test, the following day, September 22, 2002, the Neshoba County Y outh Court issued an
emergency custody order, which placed custody of H.G. with DHS. The birth mother was aresident
of Lauderdae County and the birth father was a resdent of Neshoba County.
118. On September 24, 2000, Jerry and Barbara Jackson, residents of Clarke County, agreed to serve

asfoder parentstoH.G. Asfoster parents, the Jacksons signed an agreement referred to as a* Contract

for Designation of Foster Home.)” Under that agreement, foster parentsare prohibited from seeking the

The Jacksons were designated as foster parents in February 1993. As an administrative
procedure, the Jacksons entered into an agreement referred to as“ A Contract for Designation of
Foster Parent.” Part A Subsection one of the contract provides, “We understand that the actual
permanent legd custody of children placed in our home for Foster Care will remain in ether the naturd
parent or parents of the child of the Department according to the facts of the individua case, and that
by placing a child in our home for foster care, the Department does not confer any right to custody in
us, and we hereby expresdy waive any right to custody of a child placed in our home for Foster Care
and expresdy agree that we will not attempt to adopt any child placed in our home for Foster Care
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adoption of achild within their custody until dl efforts at family reunificationhave been exhausted and the

child hasbeen freed for adoption. On September 27, 2000, DHS began to work withthe birthmother to

facilitate reunification. It required the mother to undergo drug testing and treatment. On March 14, 2001,

the Neshoba County Y outh Court conducted a reunificationhearing. The court found that the birth mother

was not presently afit person to have custody of the minor child. The court granted reasonable visitation
to the mother, but continued the DHS's custody of H. G., directing that it continue reasonable efforts a

family reunification.

9. On March 21, 2002, after four hearings on the matter of the reunification of H.G.2 with her birth
mother, the Neshoba County Youth Court determined reunification was unfeasible and issued a
permanency order, which left the custody of the minor child with DHS, and directed that DHS seek to

terminate the natural mother’s paternd rights. The permanency order was filed in the Neshoba County
Chancery Clerk’ sofficeon October 17,2002. On March 14, 2003, DHSfiled its petition for termination
of parenta rights.

110. Inadditionto H.G., the Jacksons have one adopted child and onefoster child. H.G. suffered from
a condition known as club foot, for which she received care from medicad personne in Jackson,

Missssippi. DHS provided an employee known as a homemaker to accompany H.G. onher medica vists
to Jackson. The homemaker assigned to H.G. was Kimberly Hodge, the appellee.

111.  On January 2, 2002, Kimberly Hodge, while il an employee of the Department of Human

Services sarving as homemaker to the Jacksons, filed a petition for the adoptionof H.G. inthe Lauderdde

unlessthe child is made free for adoption by the written decison and action of the State Department of
Public Wefare”

2The natural child's birth name has been omitted for confidentidity purposes.
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County Chancery Court. The petition was accompanied by the birth parents consent for the adoption of
H.G. by Kimberly and Jeffrey Hodge. During thistime, H.G. remained in the home of the Jacksons. On

March8, 2002, DHS filed itsobjectionto the petitionfor adoptionin Lauderdale County Chancery Court.

12.  On May 6, 2002, the chancery court gppointed a guardian ad litem for H. G. On July 31, 2002,
the guardianad litemfiled hisreport and recommendations. The report stated that it wasinthe best interest
of H.G. that she remain with the Jacksons, and that DHS should seek a termination of parentd rights so
that the Jacksons could then adopt H. G. He recommended that the Hodges adoption petition be
dismissed as premature and the DHS plan for the child be executed. On March 14, 2003, DHSfiled its
petition for termination of parentd rights.

113.  On Augus 14, 2003, the Lauderdade County Chancery Court heard the Hodges adoption
petition. That court terminated the parental rights of the birth parents, and smultaneously granted the
Hodges ptition to adopt H. G. On August 25, 2003, DHS filed its motion for reconsderation or,
dterndivey, to stay judgment pending appea. On August 29, 2003, the Jacksons filed a motion to
intervene for the purpose of adopting H. G. The chancery court determined that the Jacksons' failure to
submit a petitionfor adoption, dthough inviolationof their contract withDHS, prohibited their intervention.

ISSUESAND ANALYSIS

JURISDICTION

114. The agppdlants, DHS and the Jacksons, contend that the Lauderdale County Chancery Court
lacked jurisdiction to hear the adoption proceeding because the Neshoba County Y outh Court had

paramount jurisdiction. Jurisdiction isaquestion of law. Entergy Miss,, Inc. v. Burdette Gin Co., 726



S0.2d 1202, 1204-05 (Miss.1998). This Court reviews questions of law de novo. See Salibav. Saliba,
753 S0.2d 1095, 1098 (Miss. 2000); Petersv. Peters,744 So. 2d 803, 804 (Miss. Ct. App. 1999).
115. Theappdlantscontend that on September 23, 2000, the youth court established jurisdictionby its
issuance of an emergency custody order. They assert that under Mississppi Code Annotated § 43-21-
151 (1), the youth courts have the exclusve origind jurisdictionindl proceedings concerning “abused or
neglected minors.” Asfurther authority for that postion, the gppdlants cite to K.M.K., 775 So.2d 115,
117 (Miss. 2000). The appellants suggest that the Neshoba County Y outh Court acquired jurisdiction of
this under its respongbility to protect abused and neglected children, and maintained that jurisdiction, by
conducting ongoing hearingsregarding thefitness of the birth mother, the custodia issuesand reunification
of the family. The gppellants are correct that our supreme court hashed whenthe parties are first subject
to the jurisdiction of the youth court for proceedings involving abuse and neglect, that youth courts have
“priority.” 1d. at (110).

116. Wedisagreethat K.M.K. isgpplicable inthis case. Our supreme court dso stated iInK.M.K. that:
“Wenoteespecidly, however, that this holding islimited to questions of priority jurisdiction
incountiesthat have a county court Stting as ayouthcourt inadditionto a chancery court.”

FN1. We notethat there are some matters concerning abused and neglected childrenover
which the youth court has no jurisdiction. See Miss.Code Ann. 8§ 93-17-3 (1994)
(adoption petitions mugt be filed in the chancery court). Our holding in this case is, of
course, limited by statutory authority determining proper jurisdiction.
Id. at (110)
f17. Asdated by the chancellor in addressing the thejurisdictiona issue, “thisisnot aconflict between
a county court Stting as youth court and a chancery court in the same jurisdiction, which is the limited

goplication of K.M.K. case.” Therefore we find that the jurisdiction of the chancery court was proper.

GUARDIAN AD LITEM



118. The Jacksons contend that the chancdlor faled to address the guardian ad litem's
recommendations. The guardian ad litem recommended that the Hodges adoption request be denied, and
that the Jacksons be dlowed to adopt the minor child. The chancery court provided only a cursory
acknowledgment of the guardian ad litem’ s recommendations.

119. Missssppi Code Annotated 893-17-8 (1) (b) provides that, “[w]henever an adoption becomes
acontested matter, whether after a hearing on apetitionfor determination of rightsunder Section93-17-6
or otherwise, the court . . . (b) sdl agppoint a guardian ad litem to represent the child.” The
recommendations of the guardian ad litem are an additiond consderation to aid the judge in his decision.
There is no requirement that the judge follow the recommendations of the guardian ad litem. SN.C. v.
J.RD., 755 S0.2d 1077, 1082 (1115-18) (Miss. 2000). Theultimate decison restssolely withthejudge,
who should earnestly consider the recommendations of the guardian ad litem. Id.

120. Thegenerd ruleisthat when the court's ruling “is contrary to the recommendation of a Statutorily
required guardian ad litem, the reasons for not adopting the guardian ad litem's recommendationshall be
stated by the court inthe findingsof fact and condusons of law.” SN.C. v. J.R.D., 755 So.2d 1077, 1082
(13) (Miss. 2000) (emphasis added).

921. Upon remand Chancellor Springer provided this Court with a very well written and detailed
andyss of the guardian ad litem’s recommendations and her reasons for not following them. In her
additiond findings, the chancdlor noted thet (1) her desire to find a permanent loving home for a child
nearly three years old, who had spent the greater portion of her life in foster care was her primary
congderation, (2) the child appeared to have smply falen into administrative cracks and been ill-served
by DHS, (3) dgnificant portions of the guardian ad litem’s evidence and recommendations were without

corroboration and lacking in credibility, and (4) the guardian ad litem failed to update his report.



The chancdlor gts as the finder of fact, and is the judge of the weight and credibility to be accorded
tetimony. Where her decision is supported by substantid evidence, this Court is obligated to affirm.
Funderburk v. Funderburk 909 So.2d 1241, 1244 (110) (Miss. Ct. App. 2005). Evenacursory reading

of the record demonstratesthat it contains substantia evidence which supports the chancellor’ s decison.

922. Thisisueiswithout merit.
CUMULATIVE ERROR
923. Having found no error by the chancellor, this Court can find no cumulaive error. Sheffielld v.

State 844 So.2d 519, 525 (1]16) Miss. Ct. App. 2003)
RIGHT OF INTERVENTION AND PUBLIC POLICY CONCERN

724. The Jacksons aso suggest that the chancdlor committed error when their motion for intervention
wasdenied. However, the paramount interest to be considered in this casewasthat of theminor child, and
not the desires of the Jacksons. The chancery court found, and this Court agrees, that under the facts of

this case, the continued litigation over the adoption of the minor child was contrary to her best interest.

125. Under the provisons of M.R.C.P. 24 (a)

(@ Intervention of Right. Upon timdy application, anyone shdl be permitted to
intervene in an action:

(1) when a gtatute confers an unconditiond right to intervene; or

(2) whenthe gpplicant dams an interest relating to the property or transactionwhichisthe
subject of the action and he is so Stuated that the disposition of the action may as a
practical matter impair or impede his ability to protect that interest, unless the applicant's
interest is adequately represented by existing parties.

926. Chancellor Mason determined that dthough the Jacksons had aninterest reaing to the action, ther

falure to timely seek intervention, precluded their intervention in this maiter.



9127. Factors to be consdered in determining the child's best interest are dability of environment, ties
between prospective adopting parents and children, mord fitness of parents, home, school and community
record of the child. Natural Mother v. Paternal Aunt 583 So.2d 614, 619 (Miss.1991). Thechancdlor
consdered thesefactors, and found that they weighed infavor of the adoption by the Hodges. Becausethe
primary concern must be the child's best interest, we hold that the chancellor was not manifedly in error

when the Jacksons were excluded as adoptive parents.

128. THE JUDGMENT OF THE CHANCERY COURT OF LAUDERDALE COUNTY IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANTS.

LEEANDMYERS,P.JJ.,IRVING,CHANDL ER,GRIFFIS BARNESAND ISHEE, 3J.,
CONCUR.



